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Legal Opinion 2013-009 
 
 

TO: Mayor John Engen, City Council, Bruce Bender, Brentt Ramharter, Scott Paasch, 
Donna Gaukler, Kathy Mehring, Betsy Willet, Kevin Slovarp, Jessica Miller, 
Brian Hensel, Gregg Wood, Don Verrue, Denise Alexander, Ellen Buchanan, 
Chris Behan, Marty Rehbein, Nikki Rogers, Kelly Elam 

 
CC: Legal Staff 
 
FROM: Jim Nugent, City Attorney 
 
DATE  April 16, 2013 
 
RE: 2013 Montana State Legislative significant substantive procedural revisions to 

Montana Special District laws. 
 

 
FACTS: 
 
Pursuant to HB-314 (2013), the 2013 Montana State Legislature adopted several significant 
procedural revisions to Montana’s special district laws. Monday evening April 15, 2013 pursuant 
to the city council new business item concerning the 2013 Montana State Legislature, there was 
city council inquiry desiring more specifics concerning the administrative impacts of HB-314 
(2013).              
 
ISSUE(S): 
 

1. Pursuant to HB-314 (2013) what significant substantive procedural revisions did the 
Montana State Legislature adopt pertaining to the creation of special districts? 

 
2. Does HB-314 (2013) apply to the City of Missoula’s current park and road special 

districts? 
 
CONCLUSION(S): 
 

1. HB-314 (2013) adopts several significant substantive procedural  revisions pertaining to 
the creation of special districts pursuant to  Montana’s special district laws by revising 
requirements addressing:  (A) allowing a governing body to order a referendum on the 
creation of a special district; (B) revising the requirements for initiating the creation of a 
special district by petition; ( C ) increasing the amount of time a clerk of a governing 
body has to certify or reject a petition; (D)  requiring that maps of proposed boundaries 
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be made available to the public at a certain time; (E) clarifying who must receive notice 
of passage of a resolution of intent to create a special district; (F) revising the deadline for 
protesting a proposed district and sufficiency of protest; (G) requiring a protest form to be 
sent to the property owners in the proposed district; (H) requiring a referendum under 
certain circumstances; (I) requiring creation of a special district under certain 
circumstances; (J) revising the deadline by which the governing body must estimate costs 
of a special district; (K) limiting the amount a governing body may charge to administer a 
special district; (L) revising the special district cost estimate and assessment dates. 

 
2. Pursuant to the “applicability” section, section 13, the final section of HB-314 (2013), 

states this act (HB-314 (2013) applies to special districts created on or after the effective 
date of the act (HB-314 (2013), which effective date is April 9, 2013. 

 
LEGAL DISCUSSION: 
 
HB-314 (2103) had an immediate effective date, effective on passage and approval. The 
Governor approved HB-314 (2013 ) on April 9, 2013; so April 9, 2013 is the effective date for 
HB-314 (2013). It is also important to note and emphasize that pursuant to the applicability 
section of HB-314 (2013), which is section 13 of HB-314 (2013), HB-314 (2103) applies to 
districts created on or after the effective date of HB-314 (2013); so it would not apply to the City 
of Missoula’s current park and road special districts. 
 
HB-314(2013) is entitled “AN ACT REVISING LAWS GOVERNING SPECIAL DISTRICTS 
ALLOWING A GOVERNING BODY TO ORDER A REFERENDUM ON THE CREATION 
OF A SPECIAL DISTRICT REVISITING THE REQUIREMENTS FOR INITIATING THE 
CREATION OF A SPECIAL DISTRICT BY PETITION, INCREASING THE AMOUNT OF 
TIME  A CLERK OF A GOVERNING BODY HAS TO CERTIFY OR REJECT A PETITION 
REQUIRING THAT MAPS OF PROPOSED BOUNDARIES BE MADE AVAILABLE TO 
THE PUBLIC AT A CERTAIN TIME, CLARIFYING WHO MUST RECEIVE NOTICE OF 
PASSAGE OF A RESOLUTION OF INTENT TO CREATE A SPECIAL DISTRICT, 
REVISING THE DEADLINE FOR PROTESTING A PROPOSED DISTRICT AND 
SUFFICIENCY OF PROTEST, REQUIRING A PROTEST FORM BE SENT TO PROPERTY 
OWNERS IN THE PROPOSED DISTRICT, REQUIRING A REFERENDUM UNDER 
CERTAIN CIRCUMSTANCES, REQUIRING CREATION OF A SPECIAL DISTRICT 
UNDER CERTAIN CIRCUMSTANCES, REVISING THE DEADLINE BY WHICH THE 
GOVERNMENT MUST ESTIMATE COSTS OF A SPECIAL DISTRICT, LIMITING THE 
AMOUNT A GOVERNING BODY MAY CHARGE TO ADMINISTER A SPECIAL 
DISTRICT, REVISING SPECIAL DISTRICT COST ESTIMATE AND ASSESSMENT 
DATES, AMENDING SECTIONS 7-11-1003, 7-11-1006, 7-11-1007, 7-11-1008, 7-11-1011, 7-
11-1013, 7-11-1021, 7-11-1023, AND 7-11-1025, MCA, AND PROVIDING AN IMMEDIATE 
EFFECTIVE AND AN DATE.”  A copy of HB-314(2013) is attached. 
 
Some of the significant substantive new revisions to the special district laws include the 
following revisions, which might not be a complete list of revisions: 
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(1) Subsection 7-11-1003(1) MCA provides that the governing body may order a referendum 
on the creation of a special district. 

(2) Subsection 7-11-1003(2(i)) MCA is revised to reduce the percentage of signed registered 
voters or signed property owners who may petition for a special district from 40% to 25% 
and requires that “the governing body shall order a referendum on the creation of the 
special district” if the 25% is attained in either category. 

(3) Subsection 7-11-1003(2)(ii) MCA is a new subsection that provides that if more than 
50% of the registered voters or more than 50% of the owners of real property within the 
proposed special district petition to create the special district, the local governing body 
shall conduct a public hearing and if there are insufficient protests, shall order the 
creation of the special district. 

(4) Subsection 7-11-1003( c ) MCA inserts a clause that clarifies that “the clerk of the 
governing body shall verify  the signatures of the petition”. 

(5) Subsection 7-11-1003(d)(iv) MCA inserts “maintenance” as an additional special district 
that may be petitioned for. 

(6) Subsection 7-11-1003(3) MCA increases from 30 days to 60 days the amount of time the 
City Clerk has to either certify or reject the petition. 

(7) Subsection 7-11-1006(1) MCA requires that maps of the proposed boundaries of the 
special district must be “made available to the public at the time of the publication of the 
notice of public hearing”. 

(8) Subsection 7-11-1007(2)(h) MCA is new and requires the resolution to designate the 
duration  of the proposed special district. 

(9) Subsection 7-11-1007(3)( c ) MCA provides that a copy of the notice must be mailed to 
“each owner or purchaser under contract for deed of the property “as shown by the 
current property tax record maintained by the department of revenue for the county”. 

(10) Subsection 7-11-1008(1) MCA increases the right to protest period  from 30 days to 60 
days from “either” the date of the first publication of the notice of the passage of the 
resolution of intention “OR THE DATE THE PROTEST FORM PROVIDED FOR . . . 
WAS SENT TO PROPERTY OWNERS, WHICHEVER WAS LATER”. (emphasis 
added notes new language referring to a protest form that the local government must now 
mail to each property owner receiving notice of the resolution of intention). 

(11) Subsection 7-11-1008(2)MCA  allows alternative forms of written protest by stating 
“may register a written protest in any format in conformity with this section”. A new 
subsection (c) requires that the governing body must send each person (owner or 
purchaser under contract for deed) a protest form as one of the alternative forms of 
protest. 
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(12) Subsection 7-11-1008(2)(b) MCA provides that a property owner may register a written 
protest in any format in conformity with Section 7-11-1008 MCA. 

(13) Subsection 7-11-1008(2)(c) MCA pertaining to the required protest form that local 
government must mail also provides with respect to the protest form that: “The form must 
specify that if it is not returned, the owner’s lack of action must be construed as support 
of the creation of the special district. The form must allow a property owner to select 
either support for or opposition against the creation of the district. However, if an owner 
does not make a selection of support or opposition and returns the form to the governing 
body, it must be construed as a protest of the creation of the special district.”   

(14) Subsection 7-11-1008(5) MCA pertaining to calculation of protests that will require a 
referendum if the governing body desires to proceed with consideration of the 
implementation of the special district whenever the protest is either 50% or more of the 
cost of the proposed program or improvements or ”(ii) MORE THAN 10%  BUT LESS 
THAN 50% OF THE COST OF THE PROPOSED PROGRAM OR IMPROVEMENTS, 
IN ACCORDANCE WITH THE METHOD OR METHODS OF ASSESSMENT AND 
IF THE GOVERNING BODY DECIDES TO PROCEED WITH PROPOSING THE 
DISTRICT, THE GOVERNING BODY SHALL ORDER A REFERENDUM IN 
ACCORDANCE WITH 7-11-1011.” (emphasis added is to emphasize a new subsection 
that is added to special district law). 

(15) Section 7-11-1021 MCA pertaining to the “Governance-power and duties” pertaining to 
the special district deletes the ability of an entity chosen to administer the special district 
from having the power to “administer the budget of the special district”; limits 
employment of personnel by the entity to “employ personnel directly related to the 
specific improvement or program” and allows the special district to pertain to improving 
facilities as well as construct and maintain new or existing facilities.  See subsection 7-
12-102(3). 

(16) Subsection 7-11-1021(3) MCA allows a special district to be administered by a separate 
board to submit their budget to governing body. 

(17) Subsection 7-11-1025(1) MCA reduces the alternative time period for calculating the 
cost of each special district to 30 days from 45 days “after receiving certified values from 
the department of revenue”. 

(18) Subsection 7-11-1025(2)(b) MCA is a new subsection that states: (b) If the entity chosen 
to administer the special district is the governing body, the governing body may not 
charge more than 15% of the annual fees or assessments collected to administer  the 
special district.” 

(19) Subsection 7-11-1025(8) MCA reduces from 45 days to 30 days after the time period for 
the governing body receiving the certified taxable values from the department of revenue 
for a copy of the resolution certified by the clerk of the governing body being submitted 
to the department of revenue. 

Two other important aspects of HB-314 (2013) are: 
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(20)  Section 12 states that effective date is effective on passage and approval which date is 
April 9, 2013. 

(21)  Section 13 applicability provides that HB-314(203) applies to special districts created 
on or after the effective date of HB-314(2013), which date is April 9, 2013. 

 
CONCLUSION(S): 
 

1. HB-314 (2013) adopts several significant substantive procedural  revisions pertaining to 
the creation of special districts pursuant to  Montana’s special district laws by revising 
requirements addressing:  (A) allowing a governing body to order a referendum on the 
creation of a special district; (B) revising the requirements for initiating the creation of a 
special district by petition; (C) increasing the amount of time a clerk of a governing body 
has to certify or reject a petition; (D)  requiring that maps of proposed boundaries be 
made available to the public at a certain time; (E) clarifying who must receive notice of 
passage of a resolution of intent to create a special district; (F) revising the deadline for 
protesting a proposed district and sufficiency of protest; (G) requiring a protest form to be 
sent to the property owners in the proposed district; (H) requiring a referendum under 
certain circumstances; (I) requiring creation of a special district under certain 
circumstances; (J) revising the deadline by which the governing body must estimate costs 
of a special district; (K) limiting the amount a governing body may charge to administer a 
special district; (L) revising the special district cost estimate and assessment dates. 

 
2. Pursuant to the “applicability” section, section 13, the final section of HB-314 (2013), 

states this act (HB-314 (2013) applies to special districts created on or after the effective 
date of the act (HB-314 (2013), which effective date is April 9, 2013. 

 
OFFICE OF THE CITY ATTORNEY 
 
 
 
/s/         
Jim Nugent, City Attorney 
 
JN:tfa 
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